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AftertheelectionintotheofficeofCouncillorshipofDutseward,BwariAreaCouncilAbuja

conductedbythe3rdrespondentheldonthe9thMarch,2019andthesubsequentreturnofthe

1strespondentasthewinneroftheelection.Thepetitionerswhocontestedtheelection

dissatisfiedwiththeoutcomeoftheelectionnowfiledthepresentpetitionchallengingthe



declarationandreturnofthe1strespondent. 

Thereisonlyonegrounduponwhichthispetitionwaspredicatedasshowninthebodyofthe

petition, paragraph8thereof.Thegroundreadsthus;

 "Thegrounduponwhichtheelection

isquestionedisthattheelectionofthe1strespondentJULIUSADAMU,thepersonwhose

electionisquestionedwasinvalidbyreason ofnoncompliancewiththeprovisionsofthe

electoralAct2010andtheConstitutionoftheFederalRepublicofNigeria1999."

Acoordingtothepetition, thefactssupportingthegroundofthepetitionisasfollows;

"Thatthenotoriousfactsleadingtothepresentationofthispetitionarecapturedinaletterof

complaintwrittenbycounseltothepetitionersdated10thMarch,2019addressedtothe

ElectoralOfficersofBwariAreaCouncil,ontheconductoftheelectionwhichamongstothers

revealedthatthesaidelectionwasmarredbymultiplevoting, overvoting,Ballotstuffing,

allocationofvotes,thuggery,molestationofINECOfficialsandthumbprintedtheBallotpapers

withoutcompliancewithcardreaderandnondeclarationofresultsatthewardcollationcentre

(thesaidcomplaintletterisherebypleadedandshallberelieduponattrial."

ThepetitionersaverinParagraphs6and7ofthepetitionthatthefiguresallocatedtothe

candidatesbythe3rdrespondentattheendoftheelectionwasnotincompliancewiththelaw.

The1stpetitionerscored2,051voteswhilethefirstrespondentgot2,751votes.Theother4

candidatesthatparticipatedinthesaidelectioncumulativelyscoredatotalof142votes. 

Thepetitionersalsoaverinparagraph8(a)-(e)ofthepetitionthattherewerecasesofover

votingin5pollingunitsofDawakiprimaryschoolpollingunitcode004with7votingpoints;

Mpapeprimaryschoolpollingunitcode007with8votingpoints;Mpapeprimaryschoolpolling

unitcode006with7votingpoints;KatampeVillagesquarecode008with3votingpointsand

SokaleDutsecode001(B)with2votingpoints. Alsoinparagraphs9-12,thepetitionersalleged

corruptpracticesagainsttherespondentsandthatthe1strespondentwasnotelectedbya

majorityoflawfulvotes. 

Thereliefsbeingsoughtbythepetitionersareasfollows;

1.AnorderoftheTribunalfortheproductionofvotescastintheentirepollingunitsofDutse



ward,BwariAreaCouncilAbujaforRECOUNTING ofallthevalidvotesandcreding/validating

thevoteswhichwereunlawfullyandwrongfullyrejectedtobecountedforthebenefitofthefirst

petitionerandalsonullifying/invalidatingthevotesoftheunlawfully andwrongfullycreditedto

the2ndrespondentforthebenefitofthe1stand2ndrespondentsanddeclaringtherefore,the

petitionersashavingscoredthemajorityoflawfulvotesandreturnhim accordinglyascouncilor

undertheplatform ofthe2ndpetitioner. 

2.ADECLARATIONthatthe1strespondentdidnothavethemajorityoflawfulvotesand

thereforeoughtnottobereturnedasthewinnerofthe9thMarch,2019electioninDutsewardof

BwariAreaCouncil,Abuja. 

3.ADECLARATIONthstthe1stpetitioneristhewinneroftheelectionintoofficeofCouncilor 

DutsewardBwariAreaCouncil,Abuja 

4.ANORDERdirectingthe1strespondenttorefund tothe1stpetitionerallsalaries/allowances

receivedthroughouttheperiodofoccupationoftheofficeofcouncilorDutsewardBwariArea

CouncilAbuja uptothetimeofthedeterminationofthispetition. 

IncompliancewiththeprovisionsoftheElectoralAct2010allthethreerespondentsfiledtheir

repliestothepetitionwhereintheytraversedallmaterielallegationsascontainedinthepetition.

Thepetitionersdidnotfileanypetitioners'replytoanyoftherespondents'reply.

Beforeproceedingtocallwitnesses,preciselyduringtheconductoftheprehearingsession,the

petitionerstenderednumerousdocumentsfrom theBarwhichwerecondionallymarkedas

ExhibitsJM1-JM48.Alltherespondentsraisedobjectiontotheadmissibilityofthedocuments

andreservedtheirargumentstillfinaladdressstage.ExhibitsJM49andJM50weretenderedby

the1strespondentthroughPW1duringcrossexamination.Inthesamevein,thepetitioners'

counselobjectedtotheadmissibilityofExhibitsJM49andJM50andreservedhisargumenttill

finaladdress.

Intheireffortstoprovethepetition,thepetitionerscalledtwowitnesses.Thefisrtwitnessfor

thepetitionerswasasubpoenedwitness.HeisMrAUDUDORZHIwhosestatementonoath

dated24thJuly,2019wasadoptedbyhim.HeisanAssistantElectoralOfficerintheofficeof

the3rdrespondent.Hetestifiedfurtherthatheparticipatedintheelectionof9thaMarch,2019

intotheofficeofCouncilorDutsewardwherethe1strespondentwasdeclaredwinnerbythe

3rdrespondent. 

ThathewassubpoenedbythisTribunalattheinstantofthepetitioners.Hestatedin

paragraphs7,8,9,10and11ofhiswitnessstatementonoaththeprocedureofelectionand

functionsofsmartcardreader(SCR)whileinparagraph12PW1testifiedthatthepetitioners

madeallegationsconcerning(a)DawakiPrimarySchoolPollingunitcode004,(b)Mpape



PrimarySchoolPollingunit007,(c)MpapePrimaryschoolpollingunit006,(d)KatampeVillage,

(e)SokaleDutseBwariextension001(B),(f)DutseTJunctionpollingunit002Aand(g)

CustomaryCourtSagwarilayout003C.ThisistheevidenceinChiefofthePW1.

Thiswitnesswascrossexaminedbyalltherespondents'Counsel. 

DuringCrossexaminationofPW1bythe1strespondent'sCounsel,PW1testifiedthathe

doesn'tknowifForm EC8E1(Declarationofelectionresults)wastenderedbeforethisTribunal.

HealsoconfirmedthattherewaselectionintotheofficeofConcilorDutseWardon9th

March,2019andthe1strespondentwasdeclaredwinneroftheelection.Thathewasnotatthe

DutsecollationcenterwhentheresultwasdeclaredandthatheonlyvisitedDutseprimary

schoolpollingunit. 

The2ndrespondent'scounselaskedPW1ifhewasatanyofthepollingunitsonthedayofthe

electionandifhenoticedanyform ofnoncompliancewiththeElectoralAct,PW1responded

thathewasat Dutseprimaryschoolbuthedidn'tseeanythingcontrarytoproperconductof

electionduringhisvisit. 

PW1furthertestifiedwhilebeingcrossexaminedbythe3rdrespondent'scounselthathe

participatedintheelectiononlyasanoverseerandhehasnoreasontoknowifthereisover

votingornot.Hefinallytestifiedthathedoesnotknowiftherewasovervotinginthe7polling

unitshementionedinparagraph12ofhiswitnessstatementonoath.

The2ndwitnessforthepetitionerswasYAKUBUKHALIDwhoservedasareturningagentofthe

Petitioners.Headoptedhisstatementonoathdated29thMarch,2019attachedtothePetition.

Hedeposedinparagraphs6and7thatthepresidingofficerofthe3rdrespondentdidnot

declareawinneratthewardcollationcentreanddidnotissueFORM EC8B(1)(summaryof

results)butheonlygottheCTCfrom 3rdrespondentaftertheelection. Paragraphs13,15,16

and17aredepositionsofPW2whereheavarredcasesofovervoting, malpracticesand

irregularitiescharactrisedtheelectioninSokaleDutse,DutseprimaryschoolandShishipe

VillageSquarepollingunits.HeidentifiedExhibitsJM 42,JM 45,JM 46andJM 47asdocuments

hereferredinparagraphs9,10,11,12,15,16and17ofhisstatementonoath.

PW2tesfiedduringcrossexaminationbyallthe3respondents'counsel thathewasnotthe

pollingagentofanyofthepollingunits.Thathisdutiesasreturningagentwastocollectresults

andbrieffrom thepollingagentsandcompilethem toensuretheycorrespondwithexhibitEC8B.

Andthisinformationfrom agentsformsthebasisofhisevidence beforetheTribunal. 



Attheendofthepetitioners'case,alltherespondentselectednottoadduceevidencethereby

restedtheircasesonthatofthepetitioners.Partieswerethenorderedtofeandexchangetheir

finalwrittenaddress. Sinceitwasonlythepetitionersthatcalledwitnessesandinlinewiththe

provisionsofparagraph46ofthefirst scheduletotheElectoralAct2010thepetitionersfiled

theiraddressfirst.Itisdated17thOctober,2019whereinthepetitionersidentified3issuesfor

determinationbythistribunal,thus;

1.WhetherhavingregardtothediscrepancybetweenthefiguresinExhibitsJM45,JM16,JM36

(CTCsfrom the3rdrespondent'sofficeandcarbonatedcopiesattachedthereto)and

reconcilingsame,the1strespondentscoredthemajorityoflawfulvotescastinthe

councillorshipelectionof9thMarch,2019forDutseWardofBwariAreaCouncil, Abuja. 

2.Whetherthepetitionersoughttobedeclaredthewinnerof9thMarch,2019councillorship

electionintoDutsewardofBwariAreaCouncil,Abujahavingscoredthemajorityoflawfulvotes

castintheelection. 

3.Whetherthecouncillorshipelectionconductedbythe3rdrespondentonthe9thMarch,2019

wasinvalidbyreasonofnoncompliancewiththeElectoralAct2010andElectionGuidelines

andManualsfortheconductofelections.

Inhissubmission,Counseltothepetitionersarguedonissueonethatthe1strespondentdid

notscoremajorityofthelawfulvotescasttowarrantthe3rdrespondenttodeclarehim the

winneroftheelectionof9thMarch,2019.Hefurthersubmittedthatthe1stand2nd

respondentsconnivedwiththe3rdrespondentandreducedthefiguresscoredbythe

petitionersandalsoincreasedthatofthe1stand2ndrespondents.ReferredtoExhibitsJM 16,

JM 36andJM 45togetherwiththeattachedcarbonatedcopieswhereovervotingand

allocationofvotesto1stand2ndrespondentswasestablished. 

Itwasarguedonbehalfofthepetitionersthatsincethepetitionerstendereddocumentsto

provedeductionsandallocationofvotesaspleadedinparagraphs9,10,11and12ofthe

petitionwhiletherespondentshavingfailedtocallanywitnessortenderanydocumentto

countertheevidenceofthepetitioners,thetribunalisthereforeboundtoacceptastruethe

evidenceofthepetitionerssincetheimplicationisthattherespondentshaveadmittedthe

allegationsofthepetitionersCitedandreliedonDODOVSSOLANKE(2007)AFWLRPT346596.

Thefailureoftherespondentstocallevidenceinsupportoftheirpleadingsamountsto

abandonmentoftheirpleadingsandsameispronetobestruckout.LearnedCounselcited

MAGNUSSONVSKOIKI&ORS(1984)9NWLR319@287.ATIKUABUBAKAR&ANORVSINEC&

2ORSINCA/PEPC/002/19 andurgetheTribunaltonullifytheelectionofthe1strespondent. 

Arguingissue2,learnedpetitioners'counselsubmittedthatthe1stpetitionerscoredthe



majorityoflawfulvotescastintheelectionof9thMarch,2019intotheofficeofcouncilorDutse

wardBwariAreaCouncilAbujaandisthereforeentitledtobedeclaredthewinnerofthesaid

election.Hestatedfurtherthatthough,theresultsdeclaredbythe3rdrespondentispresumed

correctuntilprovenotherwise.Thatthepetitionershavetheinitialburdentoleadevidenceto

showthatthereturnofthe1strespondentwaswrong.BUHARIVSOBASANJO(2005)13NWLR

941122.ItwascontendedbythepetitionersthatExhibitsJM 13,JM 16,JM 36andJM 45have

establishedthattheelectionofthe1strespondentdidnotcomplywiththeprovisionsofthe

ElectoralAct2010,ManualsandGuidelinesforconductofelection2019.Learnedcounsel

submittedontheimportanceofINECGuidelinesandManuals.ANDREW VSINEC(2018)1625

507563.HefinallyurgedtheCourttoholdthatthefailureoftherespondentstoadduce

evidenceamountstoadmissionofthepetitioners'case.CitedAKANNIVSMAKANJU(1978)13

@32.

Onthe3rdissueidentifiedfordeterminationbythepetitioners,itwassubmittedonbehalfofthe

petitionersthattheelectionof9thMarch,2019wasinvalidduetononcompliancewiththe

ElectoralAct, ElectoralGuidelinesandManuals.Thattherewerecasesofmultiplevoting, over

voting,Ballotstuffing,allocationofvotes,thuggery,molestationofINECofficialsthumpprinting

ofballotpaperswithoutcompliancewiththecardreaderandnondeclarationofresultsatthe

wardcollationcentre.Thatthepetitionerswhennoticedthenoncompliancepromptlywrotea

lettertothe3rdrespondentonthe10thMarch,2019andfollowingthisExhibitJM 48wasmade

butdespite thisnosupplementaryelectionconducted therebydisenfranchising982votersof

GidanBawaVillageCode005whichnumberismorethanthemarginbetweenthe2leading

candidates. 

Itwasfinallysubmittedthattheactionofthe3rdrespondentviolatedtheElectoralActandINEC

GuidelinesandManualsforelectionandurgetheCourttosohold.

Ontheirpart,the1stand2ndrespondentsthoughfiledseperatefinalwrittenaddressesbut

eachidentifiedtwoissuesfordetermination.Thetwoissuesforallintentandpurposesarethe

same.Theissuesare:

1.WhetherExhibitsJM1,JM2,JM3,JM4,JM5,JM6JM7,JM8,JM9,JM10,JM11,JM12,JM13,

JM14,JM15,JM16,JM17,JM18,JM19,JM20,JM21,JM22,JM23,JM24,JM25,JM26,JM27,

JM28,JM29,JM30,JM31,JM32,JM33,JM34,JM35,JM36,JM37,JM38,JM39,JM40,JM41,

JM42,JM45,JM46,JM47andJM48satisfiedtherequirementsofthelawandtheprovisionsof

section102(1),(2)and(3)oftheEvidenceActandsameshouldbecountenanced. 

2.WhetherthepetitionershaveadducedcredibleevidencefortheHon.Tribunaltoholdthatthe

electionofthe1strespondentisinvalidbyreasonofnoncompliancewiththeElectoralActand

CFRN1999(asamended).



Whilethe3rdrespondentformulatedloneissuewhichisthesameasthe2ndissueformulated

byboththe1stand2ndrespondents. 

Itwasarguedonbehalfofthe1stand2ndrespondentsthatExhibitsJM1-JM48(excluding

JM43andJM44)weredocumentspurportedlyusedfortheconductofthe9thMarch,2019.

DutsecouncillorshipelectioninBwariAreaCouncilAbujaandsameweretenderedbythe

petitionersfrom theBarasproofoftheiroriginalandtheoriginalbeingpublicdocumentsarein

thecustodyofte3rdrespondentinlinewiththeprovisionsofsections102and103ofthe

EvidenceAct2011.ThatExhibitsJM1-JM48wereadmittedinerrorandtheHonorableTribunal

hasthepowerstoexpungethem atthestageofgivingjudgmentevenifobjectionswere

notraisedontheadmissibilityofthesaidExhibits. CitedKUBOR&ANORVSDICKSON(2013)4

NWLR1345@ 534.NIGERIABANKFORCOMMERCEANDINDUSTRYVSOGBEMI&ANOR(1998)

8NWLR613@119.

1stand2ndrespondentsfurtherarguedthatsinceExhibitsJM1-JM48(excluding JM43and

JM4)seektoprovetheoriginalcontent ofthedocumentswhichareinthecustodyofthe3rd

respondentthelawrequirespropercertificationincompliancewithsection104(1),(2)and(3)of

theEvidenceAct.ThatacriticalexaminationoftheExhibitswillrevealthattheExhibitsfailedto

meetthestandardandrequirementsofcertificationasprovidedundersection102ofthe

EvidenceAct2011.

Learnedcounselforthe1stand2ndrespondentssubmittedthatthereare5mandatory

requirementsforcertificationofpublicdocumentsasprovidedinsection104EvidenceAct

2011,thus;

1.Paymentoflegalfeeprescribedinthatrespect. 

2.Certificatewrittenonthefootofsuchcopythatitisatruecopyofsuchdocumentorpartof

thedocument. 

3.TheCertificatemustbedated. 

4.TheCertificatemustbesubscribedtobytheofficerwiththeofficer'snameandofficialtitleor

designation. 

5.Thedocumentmustbesealedwheretheofficerusesseal.

Theabove5requirementsofcertificationaremandatory,anydocumentpurportedtobe

certifiedTrueCopyofapublicdocumentbutdoesnotmeettheaboverequirementscannotbe

admittedas 

Exhibitstosupportacaseinlawcourt.CitedS.G.(Nig)LTDVSGALMASINT'LLTD(2010)1



NWLR1184217.AndunreportedcaseofEPT/FCT/HR/02/2019BetweenBARRISTER(MRS)

AMANDAPAM &ANORVSHON.MICAHYOHANNAJIBA&3ORSdeliveredon11thSeptember,

2019andurgetheTribunaltoexpungethem from itsrecords.Itwasfurthersubmittedthat

assumingwithoutconceding, ExhibitsJM1-JM48(excludingJM43andJM44)satisfiedthe

requirementsascertifiedtrueCopies stillthedocumentscannotattractanyweighttosupport

thepresentpetitionsincethemakerofthosedocumentswasnotcalledasawitness

notwithstandingthedocumentsarecertifiedtruecopies. ReferredtoBALGOREVSAHMED

(2013)NWLR135560@100andthatbothPW1andPW2didnotlinkthesaidExhibitstothe

petitioners'casethereforetheExhibitsweremerelydumpedontheTribunalwhilePW1didnot

referthosedocumentsinhisevidenceinchief.FinallyurgedtheTribunaltoexpungeExhibits

JM1-JM48(excludingJM43andJM44)andornottoascribeanyprobativevaluetothem.Cited

AREGBESOLAVSONYILOLA(2009)14NWLR1162429 YAHAYAVSDANKWAMBO(2016)7

NWLR1511284336.

OnWhetherthepetitionershaveadducedevidencetoprovetheallegednoncompliance,itwas

submittedthatreliefs2and3ofthepetitionersaredeclaratoryandthelawissettledwherea

partyseeksdeclaratoryrelieftheburdenisonhim tosucceedonthestrengthofhiscasenoton

theweaknessoftheofthedefenceanditcannotbegrantedeventheadversepartyhas

admitted.NYEMSONVSPETERSIDE(2016)7NWLR1512452.Thatthepetitioners'complaintsin

paragraphs8,9,10,11and12ofthepetitionbordersonpollingunits resultsandnopollingunit

agentwascalledaswitnesstogiveaccountofthenoncompliancethatoccurredinthepolling

unitscomplainedof.Thelawprovidesthatapetitionerwhoallegesnoncompliancewiththe

provisionsoftheElectoralActmustproduceevidencefrom eyewitnessesatthevariouspolling

unitscitedANDREW VSINEC(SUPRA).Itwasfurthercontendedthatthepetitionersnevercalled

eyewutnessasrequiredbythelaw.Both1stand2ndrespondentsspecificallyattackedExhibit

JM 48onthegroundthatsamedocumentwasnotpleadedbythepetitionersineitherthe

petitionitselforthewitnessstatementsonoathofPW1andPW2.Thatthelawissettledthat

anyevidenceledonfactnotpleadedgoestonoissueandcannotattractanyweight.C.N.

OKPALA&SONSLTDVSNBPLC(2018)PT162316.NIGERIAPEOPLESPARTYVS

USNAN(2008)12NWLR1100@91.AlsotherewasnofactspleadedinrespectofGidanBawa

VillageUnitcode005inthepetitionthereforeanyevidencepurportedtohavebeengivento

sustainanycomplaintonthatshouldn'tbecountenanced. 

TherespondentsurgedtheTribunaltotreattheevidenceofPW2withregardtoallthepolling

unitsconcernedashearsayevidencesincehehadadmittednotbeinginanyofthepollingunit

exceptcode001andgothisinformationfrom hispartyagents.Alltherespondentsprayedthe

Tribunaltodismissthepetitionforlackinginmeritwithsubstantialcost.

Thepetitionersfiledacompositereplyonpointsoflawtothefinalwrittenaddressesofthe1st

and2ndrespondents.Itisdatedandfiledon29thOctober,2019.Learnedcounselsubmittedon

behalfofthepetitionersthatExhibitsJM1-JM48havesatisfiedtherequirementsofcertification

and1stand2ndrespondentsdidn'tnotraisetheobjectiontimelywhenthedocumentswere

beingtendered.Sohavingbeenadmittedwithoutobjectionthedocumentswereproperly



receivedinevidence. VALENTINEA.ABUUIVSBENUESTATEUNIVERSITY(2003)16NWLR

843. 

Havingcarefullyanddiligentlyexaminedthepresentpetition,theaddressesofallcounsel,we

stonglybelievethattheissuesidentifiedbyallthepartiesareaptandgermaneindetermining

thepresentpetition. However,webelievethatthe3issuesformulatedbythepetitioners, the2

issuesidentifiedbyboththe1stand2ndrespondentsandtheloneissueraisedbythe3rd

respondentcanbenarroweddownto2broaderissues  thus: 

1.WhetherornotExhibitsJM1-JM48(excludingJM43&JM44)havesatisfiedtherequirements

ofsections102and104oftheEvidenceAct2011andsameshallbecountenanced. 

2.WhetherthepetitionershaveadducedcredibleevidencebeforethisTribunaltoentitlethem

tohavejudgmentofthisTribunalintheirfavor.

Weshallnowendeavortodeterminetheseissuesinlinewiththeavailableevidenceadduced

andtheenablinglaws.Asstatedsomewhereinthisjudgment,therespondentschallengedthe

admissibilityofExhibitsJM1-JM48(excludingJM43&JM44)duringtheprehearingand

reservedthegroundsofobjectionuntillfinaladdressstagethough,thedocumentswere

conditionallyadmittedasExhibits.Thecruxoftheobjectionisthat(1)ExhibitsJM1-JM48

(excludingJM43&JM44)werenotdulycertifiedasrequiredbytheEvidenceAct2011and(2)

thatthoseExhibitswerenotpleaded.Forbetterappreciationofthecaseathand,itisimperative

tostatethatthedocuments(ExhibitsJM1-JM48)areElectoraldocumentsusedfortheconduct

oftheelectionofthe9thMarch,2019intotheofficeofcouncilorDutseward, BwariArea

CouncilAbuja.Undoubtedly,thesedocumentsarepublicdocumentswithinthemeaningofthe

law.Seesection102EvidenceAct2011whichexplainswhatapublicdocumentis. 

Also,allthepatiesbeforethisTribunalareinagreementthatExhibitsJM1-JM48arepublic

documents.Itisawellestablishedprincipleoflawthatproofofcontentofdocumentsmaybe

doneeitherbyprimaryorsecondaryevidence.Section85EvidenceAct.Theprimaryevidenceof

thedocumentisthedocumentitselfproducedfortheinspectionofthe Court.Thelawisthat

documentsmaybeprovedbyprimaryevidenceexceptinthecasesmentionedintheEvidence

Act,2011,particularlyinSections89and90thereof.Primaryevidencemeanseitherthat(i)the

documentitselfisproducedbeforethecourt,(ii)anyoneofthedocumentswhichwasexecuted

inseveralparts,(iii)itscounterpartswhereeachhasbeenexecutedbyoneorsomeofthe

partiesandcopiesproducedviaoneuniform processsuchasprinting,computerorother

electronicormechanicalprocess,etc."PerSANKEY,J.C.A(P.40,paras.A-C)

Theissueofproperorimpropercertificationofpublicdocumentsisentirelyanissueoflaw.The

Exhibitsunderconsiderationpurporttobecertifiedtruecopiesofpublicdocumentsunderthe



custodyofthe3rdrespondent.Beingpublicdocuments,thetenderingoftheoriginalmaynotbe

practicablethereforethelawpermitsthepresentationofthesecondaryevidenceundersection

89(e)EvidenceAct2011.Certifiedtruecopyofpublicdocumentistheonlyacceptable

secondaryevidenceofpublicdocumentandnonother.Seesection90(c)EvidenceAct2011.

EMEKAv.CHUBA-IKPEAZU&ORS

(2017)LPELR-41920(SC). 

Letusexaminewhatthelawsaysconcerningcertificationofpublicdocument. Therelevant

sectionoftheEvidenceActissection104thereof.Thesuperiorcoutshavehadcausetodeal

withthisissueinanumberofcasesandscrutinizedsection104EvidenceAct. Theauthority

thatreadilycomestoourmindwhichwebelievehasaddressedthepresentconcernisthe

Supreme court'sdecisiononthesamesubjectinthecaseofEMMANUELVsUMANA(2016)

LPELRwherethesupremecourtunanimouslyheldPERNWEZEJSCthus;

"MyLords,inallhonesty,Ihadalwaysbelievedthat,sincethisCourthadinterpretedthe

provisionsonthecertificationofpublicdocumentsinseveraldecisions,allCourtsshouldbe

properlyguidedontheirimport.Asif,inanticipationofthesortofargumentsinthisappeal,the

draftspersonofSection104oftheEvidenceAct,2011,splititsprovisionsintothree

subsectionsunliketheerstwhileSection111oftherepealedEvidenceActwhichhadjustone

long-windedprovision.ThisiswhattheActhasmadeofthecertificationprovision:''104(1)

Everypublicofficerhavingcustodyofapublicdocumentwhichanypersonhasarightto

inspectshallgivethatpersonondemandacopyofitonpaymentoflegalfeesprescribedinthat

respect,togetherwithacertificatewrittenatthefootofsuchcopythatitisatruecopyofsuch

documentorpartofitasthecasemaybe.(2)ThecertificatementionedinSubsection(1)of

thissectionshallbedatedandsubscribedbysuchofficerwithhisnameandhisofficialtitle,

andshallbesealed,wheneversuchofficerisauthorizedbylawtomakeuseofaseal,andsuch

copiessocertifiedshallbecalledcertifiedcopies.(3)Anofficerwho,bytheordinarycourseof

officialduty,isauthorisedtodeliversuchcopies,shallbedeemedtohavethecustodyofsuch

documentswithinthemeaningofthissection.''From thephraseologyoftheitalicisedclauses

ofSubsection(2)(supra),adocumentcanonlybecalledacertifiedcopyofapublicdocumentif,

inadditiontothe"paymentoflegalfeesprescribedinthatrespect,togetherwithacertificate

writtenatthefootofsuchcopythatitisatruecopy,itisdatedandsubscribedbysuchofficer

withhisnameandhisofficialtitle..."Ineffect,anydocumentthatfallsbelowtheabove

mandatorythresholdisinadmissibleasacertifiedcopyofapublicdocument."Seealso

OMISOREVSAREGBESOLA(2015)15NWLR1482227.

WehavepainstakinglyexaminedtheExhibitsbeingchallengedwhichareExhibitsJM1-JM48

(excludingJM43&44)thelookofalltheExhibitsitisapparentlyclearthattheyarecertifiedtrue

copiesoftheOriginaldocumentswhichisinthecustodyofthe3rdrespondent.Thequestion

nowiswhetherthecertificationonthefacesoftheExhibitsareinlinewiththeprovisionsofthe

law. Itisobviousfrom thedecisionofthesupremecourtinEMMANUELVSUMANA(supra)and

OMISOREVSAREGBESOLA(supra)thatthe5conditionsenumeratedundersection104



EvidenceActaremandatory.AlltheExhibitschallengedhavebeendulydated,signedand

Certificateatthefootthereoninlinewithsection104EvidenceAct. However,ourcareful

examinationofthoseExhibitsshowsthenameoftheofficerwhocertifiedthem andhisofficial

titleordesignationareconspicuouslyabsent.  

Itisourfirm opinionthatthisTribunalisdutyboundtofollowanyprinciplesoflawestablished

bythesupremeCourtinlinewiththedoctrineofstaredecisis.See

PDPVSORANEZI&ORS(2017)LPELR43471SCwherethesupremeCourtheld,thus;

"ThisCourthasstatedasfollows:"Itisacardinalprincipleoflawunderthedoctrineofstare

decisisthataninferiorCourtisboundbyadecisionofasuperiorCourt,howeversureitmaybe

thatithasbeenwronglydecided."SeealsoUsmanV.Umaru(1992)7SCNJ388."Per

MUHAMMAD,J.S.C.(Pp.9-10.

Bytheaboveauthorities,weholdandverystronglythatExhibitsJM1-JM47 donotsatisfiedthe

requirementsofthelawasbeingcertifiedtruecopiesofpublicdocuments.Thelawissettled

thatacourtortribunalcanonlyactuponevidencethatislegallyadmissible.Itcannotandithas

nodiscretiontoadmitandactuponevidencewhichislegallyinadmissible,evenwiththe

consentoftheparties.OMEGABANK NIGERIA PLC VSO.B.C.Ltd.(2005)1SC150.Now

havingheldthatExhibitsJM1-JM47werenotlegallyadmissibleforfailuretocomplywiththe

extantlawsoncertificationwhatthenistheconsequenceoftheseExhibits?Therespondents'

counselurgedustoexpungefrom therecordoftheTribunaltheseExhibits.Inthecaseof

FATAIOLAYINKAV.STATE(2007)LPELR-2580(SC)thesupremeCourtheldonthe

consequencesofanyinadmissibleevidencethatwasadmittedincourt,thus;

"Whenevidencehasbeenwronglyadmitted,itisnotalegalevidenceandthecourthasadutyto

expungeitfrom therecord.Suchevidenceshouldberegardedasifithadnotbeentenderedand

admitted.Thecourtcannotrelyonitinreachingitsultimatedecision.Andanyfindingor

decisionbasedonsuchinadmissibleevidencewouldbeperverseandanappellatecourtfaced

withasituationhasadutytointervene.AGBAJEVSADIGUN (1993)1SCNJ1.

Relyingontheabove,itisourdecisionthatExhibitsJM1-JM47(excludingJM43&JM44)are

herebyaccordinglyexpungedfrom therecordassamecannotbecountenanced.However,

ExhibitJM48thoughpublicdocumentbutitisinitsoriginalform thereforedoesn'trequireany

certification. 

Consequently, issueno1isansweredinthenegativeandsameresolvedagainstthepetitioners.

Now,thenextissueisWhetherornotthere'scredibleevidenceadducedbythepetitionerstobe

entitledtojudgmentoftheTribunalintheirfavor.Todeterminethisquestion,theTribunalshall

considertheevidenceavailablebeforeitbothoralanddocumentary.HavingexpungedExhibits

JM1-JM48(excludingJM43&JM44),theavailableevidencebeforeusaretheoraltestimonies



ofPetitioners'witnessesandExhibitsJM43,JM44,JM49&JM50.PW1asubpoenedwitness

throughwhom ExhibitsJM43andJM44weretenderedtoldtheTribunalthathedidn'tnotvisit

allthepollingunitsinDutsewardbutonlywenttocode001polling unitbutdidn'tseeanything

contrarytotheproperconductofelectiongoingon.Hedidnotallegeanywrongdoingornon

complianceinhisevidenceinchief.PW1onlydeposedinparagraphs7,8,9,10and11ofhis

statementonoathandexplainedtheprocedureandstepsforbothmanualandsmartcard

readeraccreditation.Healsomentionedthe7pollingunitsthepetitionersmadecomplaint

about.However,whenaskedduringcrossexamination,hetestifiedfurtherthathedidn'tvisit

anyofthe7pollingunitshementionedthereforehecannotconfirm iftherewasovervotingor

not.

Itisouropinionthatthiswitnesshasnotpresentedanyevidencethatsupportedthepetitioners'

case.TheonlyimportantthingthiswitnesssucceededindoingwastogetExhibitsJM43and

JM44admittedthroughhim.WethereforeholdthatPW1didnotaddanyvaluetothe

petitioners'case.Thelawissettledthatevidenceworthofconsiderationisthatwhichsupports

theparty'spleadings. SeeNWOKOROBIAVNWOGU&ORS(2009)LPELR-2127(SC)

Thecomplaintofthepetitionersbothersonovervoting,thuggery inflationoffiguresforthe1st

respondentandreductionofscoresofthepetitioners,multipleballot,ballotstuffing,

molestationofINECstaff.TheseareElectoralmalpracticesallegedbythepetitionerswhohave

theburdentoprove.NowhereinthetestimonyofthePW2didheadduceevidencetoestablish

alloranyoftheaforementionedactsofnoncompliancewiththeElectoralAct.Thepetitioners

havethelegalburdentoprovethefollowingasprovidedinSection139(1)oftheElectoralAct

2010(1)noncompliancewiththeprovisionsoftheElectoralAct2010asamended.(2)Thenon

compliancemustbesubstantial.(3)Thesubstantialnoncompliancemusthaveaffectedthe

resultoftheelection.Alsoimportantistherequirementsofevidenceofeyewitnesswho

witnessedwhattranspiredatthepollingunitandanythingshortofthiswilldefinitelyaffectthe

successofanypetitiongroundedonnoncompliance.Thestandardofproveinthiscontextis

provebeyondreasonabledoubtsincethemalpracticesareintherealofcrime.SeeGUNDIRIVS

NYAKO(2012)11-12SC63.

PW2whowasnotapollingunitagentattheelectionstatedthathegothisinformationfrom

pollingagentsofthe petitioners. Thosepollingagentswerenevercalledtotestifybeforethis

Tribunal;theirnamesandidentitieswerenevermentionedanddisclosed.Section126Evidence

Act2011providesthatoralevidencemustatalltimesbedirect,meaningtosayiftheevidence

isonafactwhichcouldbeseen,thentheevidenceofthepersonwhosawit,oronfactwhich

couldbeheard,theevidenceofthepersonwhoheardit,onfactwhichcouldbeperceived  

evidenceofthepersonwhoperceivedit.OralevidencewhichisnotinlinewithSection126of

theEvidenceAct,isadjudgedhearsayevidenceandinadmissibleinlaw.Bythisrule,Courtsare

underdutynottoadmitthetestimonyofawitnesswhodidnotsee,hearorperceivethefacts

giveninhistestimonyatatrial;Thisruleissacrosanct."Hearsayevidence,oralordocumentary,

isinadmissibleandlacksprobativevalue.SeeSection37oftheEvidenceAct,2011particularly

Sub-Section(b).SeeOKEREKEv.UMAHI&ORS



BUHARIVOBASANJO(2005)13NWLR(Pt.941)1@ 317;DOMAVINEC(2012)AllFWLR(Pt.

628)813@ 829".PerKEKERE-EKUN,J.S.C.(P.55,Paras.B-C)

Thelawhaslongbeensettledthattobeinaproperpositiontogivedirectevidenceon

allegationsofovervoting,ballotstuffing,noncountingofvotes,doubleregistration,multiple

voting,inflationoffigures,non-holdingofelection,etc,apersonrequirestoshowthathewasin

factpresentatthepollingunit.SeeOKE&ANORV.MIMIKO&ORS.(2013)LPELR-21368(SC)

ExhibitJM48isaletterdated22ndMarch,2019.It'sobviouslyareplyfrom the3rdrespondent

tothepetitioners'complaintsraisedovertheelectionof9thMarch,2019. Documentspeaksfor

itself.Thepetitioners'letterofcomplaintwasnottenderedbeforethisTribunal.However,from

thecontentofExhibitJM48itcouldbegatheredthatthecomplaintbothersonDtseWardand

GidanBawaVillageSquare.The3rdrespondentconfirmedthatithasnopower toaddressthat

concernsinceresultshavebeendeclaredpursuanttosection68ElectoralAct2010whilefor

DutsewardandGidanGidanBawaasupplementaryelectionwasscheduledtoaddressthose

concerns.

Throughoutthepetitioners'pleadingsandevidenceadduced,thepetitionersnevermadea

supplementaryelectionanissuebeforeus.Thereforeanyevidenceadducedwhichisoutside

theparty'spleadingsgoestonoissueandthisrulesappliestoExhibitJM48.NWOKOROBIAV

NWOGU&ORS(supra.)

Theresultdeclaredbythe3rdrespondentshowsthe1strespondentwhocontestedunderthe

platform ofthe2ndrespondentscored2751voteswhilethe1stpetitionerunderthe2nd

petitionergot2051votes.Thisiswhatthepetitionerschallenged.Thelawondeclarationof

electionofresultshassincebeensettledthattheresultsdeclaredbyelectoralbodyis

presumedcorrectuntillprovenotherwiseandthepetitionerswhochallengedthecorrectnessof

theresultshavetheburdentorebutthislegalpresumption.Exhibit49isacertifiedtruecopyof

INECform EC8E1.Itwastenderedbythe1strespondentthroughPW2duringcrossexamination.

Thisisdeclarationofresultswhereinthe3rdrespondentdeclaredthe1strespondentaswinner

of9thMarch,2019election.WepainstakinglyexaminedthisExhibitandfoundthatsamehas

compliedwithallthenecessaryrequirementsforitscertificationandwesorelyonitasthe

authenticandcorrectresultdeclaredbythe3rdrespondent.  

Havingsaidalltheseitisourfirm convictionthatissueno2isansweredinthenegativeand

sameisaccordinglyresolvedagainstthepetitioners. Consequently, havingresolvedthose

issuesinthemannerwejustdid,itmeansthepetitionlacksmeritandsameisaccordingly

dismissed. Wemakenoorderastocost.Theelectionandreturnofthe1strespondentas

CouncilorDutseward, BwariAreaCouncilisherebyaffirmed. 

Wemakenoorderas tocost.
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